
































to those facts. Therefore, a ruling on the Motion as it relates to these topics must be 
DEFERRED until hearing and will not be ruled upon unless Complainant renews its objections 
at the hearing. To the extent that RX 42 contains conclusions or statements as to what the law, 
its implementing regulations, or the ERPs say or do not say, those conclusions or statements will 
not be considered. The Presiding Judge can take administrative notice of the content of these 
provisions or documents and needs no expert to testify to such. A determination as to the 
relevance of the balance of RX 42 must wait until hearing. 

Category 3: Facts or factual issues that appear to be outside the scope of this witness' 
personal knowledge or stated expertise 

Unlike the topic areas that fall under either Category 1 or 2, the items grouped under 
Category 3 present a separate issue for consideration. The specific items that fall within 
Category 3 are, in part, set forth above, supra at 3. In its Response, Respondent states that: "Mr. 
Fuhrman will testify with regard to his experience with and expertise in applying EPA civil 
penalty policies .... " Response at 11. To the extent that any of the proposed testimony relies on 
personal knowledge or experience, Respondent will have to show at hearing that Mr. Fuhrman 
possesses such personal knowledge or experience in order to demonstrate that such testimony 
would be reliable and probative. At this time it is not possible to determine whether Mr. 
Fuhrman has the requisite experience, expertise, or knowledge to testify on the topics that fall 
within Category 3. Therefore, a ruling on the Motion as it relates to these topics must be 
DEFERRED until hearing and will not be ruled upon unless Complainant renews its objections 
at the hearing. 

Category 4: Topics related to an analysis of the relevant penalty factor in this case based on 
the facts of this case 

The topics that fall within Category 4 present yet another class of issues distinct from 
those identified in the other three Categories. In its Prehearing Exchange, Respondents states 
that Mr. Fuhrman may be called to testify on: 

• The alleged disproportionality of the proposed penalty to "the gravity of the 
alleged violations, plus the amount of economic benefit allegedly obtained ... [,]" 
R's PHE at 18; 

• The inappropriateness of the proposed penalty based on the facts in this case that 
"Mr. Fuhrman assumes [to be] true[,]" id. at 19-21; 

• The contents ofRX 42, id. at 23; 
• The necessary foundation for the authentication of any documents to which Mr. 

Fuhrman might refer in his testimony, id .. 

With the exception of testimony on "the amount of economic benefit allegedly obtained," which 
has been made irrelevant by an intervening order granting Complainant's request to amend the 
Complaint and withdraw any allegations of economic benefit, the topics under Category 4 appear 
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to fall within the scope of relevant testimony for an expert who is properly qualified in the area of 
penalty policies and their application. Whether Mr. Fuhrman will be so qualified and whether his 
testimony addresses these topics in a relevant manner are not determinations that can be made at 
this time. However, because his proposed testimony in these areas cannot be deemed 
inadmissible for any purpose at this juncture, Complainant's Motion as it relates to these topics is 
DENIED. 

CONCLUSION 

Having determined that Mr. Fuhrman cannot be precluded from testifying at hearing 
entirely, the admissibility of the particular elements ofhis proposed testimony must be 
considered in the context of his testimony at hearing where the parties will have a full 
opportunity to examine and cross-examine Mr. Fuhrman on both his qualifications and· 
subsequent opinions, if qualified. Given that Respondent must be afforded the opportunity to 
qualify Mr. Fuhrman, RX's 40a and 40b are not excluded at this time. Similarly, because the 
context and use of RX 42 is unclear at this juncture, Complainant's request to have it excluded 
must be denied. However, because RX 41 contains only irrelevant information about past cases 
and the penalties assessed therein, it will be excluded from evidence. 

ORDER 

1. Complainant's Motion in Limine to exclude Mr. Robert H. Fuhrman from testifying at 
hearing is DENIED. 

2. Complainant's Motion in Limine to exclude RX 41 is GRANTED. 

3. Complainant's Motion in Limine to exclude the proposed testimony related to past cases 
and penalties imposed therein is GRANTED. 

4. Complainant's Motion in Limine to exclude RX 40a, 40b, and 42, and specific proposed 
testimony is DENIED at this time and DEFERRED to hearing and will not be ruled 
upon unless Complainant renews its objections at the hearing. 

Dated: June 2, 2011 
Washington, DC 
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